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Miltenyi Biotec
Software License Terms
Document ID: MB-SWLIC-WW-001 (v1.0.7)
Last updated and effective as of November 1, 2019. Replaces any prior version in its entirety. Applicable worldwide.
PLEASE READ CAREFULLY BEFORE USING THE SOFTWARE.

These Software License Terms and any product-specific terms referenced herein (collectively, the “Software Terms” or
“Terms”) constitute the complete legal agreement (the “License”) between you (either an individual or a legal entity) as the
end user and licensee of the Software (“Customer” or “You”) and the applicable Miltenyi Biotec company (as set forth below)
(such entity being referred to herein as "Miltenyi,” “we” or "us”) granting the License governing Your use of the Miltenyi
software product(s) and any accompanying documentation (collectively “Software”, as defined below) provided to You by or
on behalf of Miltenyi (Customer and Miltenyi hereinafter each a “Party” and collectively the “Parties”).
YOUR LICENSE TO THE SOFTWARE IS STRICTLY LIMITED TO THESE SOFTWARE TERMS, AND MILTENYI IS WILLING TO
LICENSE THE SOFTWARE TO YOU ONLY ON THE CONDITION THAT YOU ACCEPT ALL OF THESE TERMS. BY USING THE
SOFTWARE, YOU ACKNOWLEDGE YOUR ACCEPTANCE OF THESE TERMS. IF YOU DO NOT ACCEPT THESE TERMS, DO NOT
USE THE SOFTWARE.
IF YOU ARE ENTERING INTO THIS LICENSE ON BEHALF OF A COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT THAT
YOU HAVE THE POWER AND AUTHORITY TO BIND SUCH ENTITY TO THESE SOFTWARE TERMS, IN WHICH CASE THE TERMS
“CUSTOMER” OR “YOU” SHALL REFER TO SUCH ENTITY. IF YOU DO NOT HAVE SUCH AUTHORITY, YOU HAVE NO LICENSE
OR RIGHT TO USE THE SOFTWARE.
LICENSOR. Except where You have entered into another agreement with Miltenyi concerning specific Software or Services,
the terms of which are intended to control where they conflict with these Software Terms (a “Governing Agreement”), Your
relationship is with, and this License is granted to You by or on behalf of, Miltenyi Biotec B.V. & Co. KG, Germany. If the
Software is provided to You by or on behalf of any other Miltenyi Biotec company worldwide, such entity is acting and
entering into this contract in its capacity as authorized agent for Miltenyi Biotec B.V. & Co. KG.
APPLICABILITY. This License applies to all Software that is made available to You by Miltenyi and/or its third party distributors

or resellers, either (a) preinstalled or embedded on any Miltenyi device sold to You, or (b) provided separately for use in
conjunction with Your Miltenyi device, including Software provided to You as a deliverable under an applicable Customized
Application Services and License Agreement (“CAP Agreement”) between Miltenyi and You. It also applies to any updates,
upgrades, supplements or services for the Software, unless other terms come with them. To the extent allowed by law,
Miltenyi may amend or otherwise modify these Software Terms at any time and from time to time without notice to You.
You will be bound by the amended Software Terms upon your continued use of the Software after the revised Software Terms
are posted on Miltenyi’s web site, www.miltenyibiotec.com/terms. You may identify whether Miltenyi has revised these
Software Terms by the review date shown at the beginning of this document.
SCOPE. These Software Terms govern Your use of the Software, except to the extent that: (a) You have entered into a separate
agreement in writing with Miltenyi covering the subject matter of this License (e.g., a CAP Agreement) (“Governing
Agreement”), or (b) the Software includes a separate "Click-to-Accept” License Agreement as part of the installation or
loading process governing Your use of the Software. To the extent that any terms or provisions of such Governing Agreement
or Click-to-Accept License Agreement are in conflict with, different than, or additive to, the order of precedence of the
foregoing documents shall be: (1) the Governing Agreement; (2) the Click-to-Accept License Agreement; and (3) this License.
ANY TERM OR CONDITION IN ANY PURCHASE ORDER OR OTHER DOCUMENT OR COMMUNICATION FURNISHED BY YOU
THAT IS IN ADDITION TO OR INCONSISTENT WITH ANY OF THE FOREGOING DOCUMENTS IS HEREBY EXPRESSLY REJECTED.
EFFECTIVE DATE. This License takes effect on the date (the “Effective Date”) which is the earlier to occur of (a) the date set
forth in an applicable Governing Agreement executed between Miltenyi and You governing Your use of the Software, if any,
or (b) the date on which the Software is delivered to You.
CONTACT MILTENYI. Miltenyi wants You to be satisfied with its products and to understand the manner in which You are
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permitted to use them. If You have any questions about this License, please contact your local Miltenyi representative from
which You have obtained the Miltenyi product and/or the Software (if provided separately). You may also contact Miltenyi
at the address provided at the end of this document.
1

DEFINITIONS.

1.1
“Customized Software” means Software customized and/or configured by Miltenyi for Customer under the terms and
conditions of an applicable Customized Application Services and License Agreement (“CAP Agreement”) between You and
Miltenyi.
1.2
“Designated User(s)” shall mean the employee(s) of Customer acting within the scope of their employment or
Customer’s consultant(s) or contractor(s) acting within the scope of their services for Customer and on behalf and under the
control of Customer.
1.3
“Documentation” means the user guides, reference manuals, technical documentation, installation guides, and other
documentation made available by Miltenyi to Customer pertaining to the Software, whether published electronically or in
printed form, including all amendments or updates thereto made or provided by or on behalf of Miltenyi from time to time.
1.4
“Intellectual Property Rights” means copyrights, trademarks, service marks, trade secrets, know-how, patents, patent
applications, moral rights, and any other intellectual property or proprietary rights, however arising (whether or not any of
these is registered and including applications for registration of any such thing) and all rights or forms of protection of a
similar nature or having equivalent or similar effect to any of these which may subsist anywhere in the world.
1.5
“Licensed Device” means the single unit of original Miltenyi equipment owned or leased by Customer on which the
Software is originally installed, or the single unit of original Miltenyi equipment to which the Software is later transferred in
accordance with Article 11 of this License or otherwise upon prior written approval from Miltenyi.
1.6
“Software” means operating system(s), programs, and applications, including firmware and programs embedded in
Miltenyi equipment, in machine-readable object code format only, together with the accompanying Documentation, as
provided to Customer loaded on the Licensed Device or made available to Customer by any other means, and any modified,
updated or upgraded versions of any of the foregoing made available by Miltenyi to Customer pursuant to Customer’s
purchase of Maintenance and Support under the applicable terms and conditions. As used herein, “Software” excludes Public
License Software (as defined in Section 3.1 below) that may be embedded in or bundled with the Software.
2

LICENSE GRANT.

2.1
Subject to the terms and conditions of this License, Miltenyi hereby grants to Customer a limited, non-exclusive, nontransferable (except as expressly provided herein), perpetual (subject to Article 15 (Termination) and except as provided in
Article 12 (Evaluation Use)) right and license, without the right to grant sublicenses, to use and permit Designated Users to
use the Software in object code form, in a manner consistent with its intended use and the usage instructions for the Software
given by Miltenyi, and in accordance with the permitted use and subject to the limitations and restrictions on use provided
in this License, the Documentation, or any applicable Governing Agreement or Click-to-Accept License Agreement. This
License is subject to and conditioned on Customer’s continuous compliance with the terms and conditions of this License.
2.2
The Software is licensed for use only in conjunction with Customer’s use of a Licensed Device, except where the
applicable Documentation permits installation on non-Miltenyi equipment. Customer may not use, and may not permit or
cause any third party to use, the Software separate from a Licensed Device. In any case where this License or an applicable
Governing Agreement does not specify a permitted number of Licensed Devices, the permitted number of Licensed Devices
under this License will, by default, be one (1). Customer may not use the Software on, or in connection with, any other
equipment or platform, except as expressly permitted by Miltenyi in the applicable Documentation or otherwise in writing.
2.3
No license or right to use the Software is granted to Customer hereunder other than as specifically set forth in this
License. In addition, Customer license to use the Software shall be limited to, and Customer shall not use the Software in
excess of such other limitations as are set forth in the applicable Governing Agreement or in the applicable purchase order
which has been accepted by Miltenyi, its affiliate or any distributor or reseller authorized by Miltenyi to distribute Miltenyi
equipment and/or Software.
2.4
No right or license to use the Software in source code form is granted, and Customer may access and use the Software
only in object code form.
2.5
Miltenyi Subsidiaries and Affiliates. Customer acknowledges and agrees that Miltenyi may arrange to have its
subsidiaries and affiliates engage in activities in connection with this License, including, without limitation, delivering and
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installing the Software and providing Maintenance and Support, provided that Miltenyi (and not such subsidiaries and
affiliates) will remain subject to the obligations of Miltenyi under this License. Customer also agrees that Miltenyi’s
subsidiaries and affiliates may enforce (including taking actions for breach of) this License.
3

THIRD PARTY COMPONENTS.

3.1
The Software may contain third-party components that are (or are derived in any manner from), in whole or in part,
software that is separately licensed by the copyright holder as free software, open source software, or under similar licensing
models (collectively “Public Licenses”), including software licensed under any of the following licenses, or licenses similar to
any of the following: (a) the GNU Public Licenses published by the Free Software Foundation, Inc., currently available at
http://www.gnu.org/licenses/licenses.html, or (b) software governed by open source licenses (collectively, ”Public License
Software”). Copies of applicable licenses may be provided with the Software and related Documentation or posted at
www.miltenyibiotec.com. You may also contact Miltenyi directly to obtain a copy of the applicable licensing provisions.
3.2
The Public License Software is not subject to this License and Miltenyi does not grant any rights with respect to the
Public License Software. Customer’s rights with respect to the Public License Software are limited to the rights granted, and
are subject to the conditions and limitations imposed under the Public License(s) designated applicable by the respective
copyright owners of the Public License Software. Customer either must agree to the provisions of each applicable Public
License or not exercise such licensed rights. These Software Terms are not intended to change or restrict the terms of any
Public License.
3.3
License Disclaimer. Customer acknowledges and agrees that Miltenyi cannot ensure or verify, and has not verified,
and cannot and does not warrant or promise that: (a) any Public License Software has validly been made available, by third
parties having the right to do so, under the terms of the applicable Public License; or that (b) the applicable Public License
effectively grants Customer the rights necessary for Customer to use the Public License Software as contemplated or required
by Customer; or that (c) the applicable Public License, or Customer’s access and use of the Public License Software, will
continue or remain in effect for any particular period of time, including but not limited to the term of this License.
3.4
Customer Assumption of Risk. Customer assumes all risk arising out of or relating to each of the following: (a) any
claim that any Public License Software, or Customer’s use thereof, infringes or violates any rights of any third party; (b) any
judicial, administrative or other interpretation, enforcement or invalidation of the applicable Public License; (c) any partial
or complete termination or cancellation of any rights granted or derived from the applicable Public License; and (d) any
resulting denial or termination of access to, or use of, any Public License Software.
4

LIMITATIONS AND RESTRICTIONS ON USE; CUSTOMER RESPONSIBILITIES.

4.1
General. This License governs Customer’s use of the Software only for the permitted purposes and only in the manner
specifically set forth herein. Customer agrees to use the Software at all times in accordance with all applicable laws and
regulations. Customer may not itself, or through any parent, subsidiary, affiliate, agent, or other third party, nor permit or
cause any third party to, use the Software in any other way or for any other purpose without the prior express written consent
of Miltenyi. Customer shall promptly notify Miltenyi of any unauthorized use of the Software of which Customer becomes
aware.
4.2
Limitations on Use. The License does not provide Customer with any rights to use the Software in connection with
the manufacture of therapeutic or diagnostic products (or any components or intermediates thereof) for commercial sale
after market authorization, which use shall require a separate commercial license from Miltenyi in each case. For clarity, the
foregoing shall not limit the use of the Software for the manufacture of unapproved product for use in a clinical trial,
preclinical study or other research or development activity, or on a treatment investigational new drug application, named
patient or compassionate use or other similar basis, prior to regulatory approval or registration; provided, however, that
Customer is responsible for ensuring such use is in compliance with applicable laws, and that such use shall be subject to
Section 4.3.
4.3
Regulated Uses. Customer acknowledges that, except as otherwise specifically indicated in the Documentation, the
Software has not been cleared, approved, registered or otherwise qualified (collectively, “Approval”) by Miltenyi with any
regulatory authority (including, but not limited to, the United States Food and Drug Administration or the European
Medicines Agency), and as such is not provided with any claims or warranties concerning the safety or performance of the
Software, or any product or data derived from the use of the Software, for use in diagnostic or therapeutic procedures, or
for any other use requiring compliance with any applicable laws in any country or jurisdiction regulating diagnostic or
therapeutic products, blood products, medical devices or any similar product. The Software may not be used for any purpose
that would require any such Approval unless proper Approval is obtained. CUSTOMER AGREES THAT IF CUSTOMER ELECTS
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TO USE THE SOFTWARE FOR ANY OF THE FOREGOING USES, CUSTOMER WILL BE SOLELY RESPONSIBLE FOR OBTAINING
ALL REQUIRED APPROVALS AND FOR ENSURING THAT CUSTOMER’S CONTEMPLATED USE OF THE SOFTWARE IS AT ALL
TIMES IN COMPLIANCE WITH APPLICABLE RULES AND REGULATIONS, ANY REQUIREMENTS FROM REGULATORY
AUTHORITIES TO THE EXTENT APPLICABLE TO SUCH USE, AND ANY AND ALL DIRECTIONS FOR USE PROVIDED WITH THE
SOFTWARE. WITHOUT DEROGATING FROM THE GENERALITY OF THE FOREGOING, IT IS CUSTOMER’S SOLE RESPONSIBILITY
TO AND TO PERFORM THE APPROPRIATE VALIDATIONS AND TESTING TO ASSURE THE SAFETY OF THE SOFTWARE FOR
CUSTOMER’S USE, AT CUSTOMER’S EXPENSE. NEITHER THE SOFTWARE NOR ANY PRODUCT OR DATA DERIVED FROM
CUSTOMER’S USE OF THE SOFTWARE SHALL BE USED, DIRECTLY OR INDIRECTLY, FOR THE CLINICAL DIAGNOSIS OR
TREATMENT OF ANY DISEASE, DISORDER OR OTHER MEDICAL CONDITION WITHOUT ADDITIONAL VALIDATION OR
TESTING AS SPECIFIED IN THE PRECEDING SENTENCE, OR WITHOUT FIRST OBTAINING ALL NECESSARY APPROVALS ETC.
FROM REGULATORY AUTHORITIES, AS APPLICABLE. In the event that Customer receives notice from a regulatory authority
raising any issues concerning the safety, quality or performance of the Software, Customer shall promptly notify Miltenyi of
the same in writing.
4.4
Functionality Limitations. The Software is a commercial professional tool intended to be used by trained professionals
only. Due to the scientific nature of the subject matter and the large variety of potential applications for the Software and
materials to be used with the Software, the Software has not been tested in all situations under which they may be used.
Miltenyi will not be liable in any manner whatsoever for the results obtained through use of the Software. Persons using the
Software are responsible for the supervision, management, and control of the Software and the results of using the Software.
This responsibility includes, without limitation, the determination of appropriate uses for the Software and the selection of
the materials used to help achieve intended results. Persons using the Software are also responsible for establishing the
adequacy of independent procedures for testing the safety, reliability, accuracy, completeness, and other characteristics of
any output of the Software.
4.5
General Use Limitations. Customer agrees to use the Customized Software at all times only as expressly permitted in
this Agreement. Customer may not itself, or through any parent, subsidiary, affiliate, agent, or any third party, without the
prior express written consent of Miltenyi: (a) modify, adapt, change, enhance, or extend the Software, including, without
limitation, for purposes of error correction or any other type of maintenance; (b) disclose, divulge, publish, or otherwise
disseminate or in any way make available the Software except as expressly provided herein; (c) decompile, translate, reverse
engineer, disassemble, or analyze the Software or files generated by the Software, or otherwise attempt to discover any
source code or underlying ideas, structure, architecture or algorithms of the Software (except to the extent that applicable
law or any public license prohibits reverse engineering restrictions), or otherwise reduce the Software to human-readable
form; (d) create derivative works based upon the Software for any purpose, including, without limitation, using the Software
for the development of other software or applications; (e) license, distribute, sell, lease, rent, lend, assign or otherwise
transfer, in whole or in part, the Software, this License, any software key issued by Miltenyi to Customer, or any right or
obligation of Customer under this License, or permit any person or entity other than Customer or Designated Users to use
the Software, except as permitted by this License or otherwise expressly authorized by Miltenyi in writing; (f) remove, modify
or otherwise tamper with any legend or notice, if any, of Miltenyi’s intellectual property rights included in or on the Software
or Documentation; (g) utilize any equipment, device, software, or other means to (or designed to) circumvent or remove
any usage restrictions, or to enable functionality disabled by Miltenyi, or bypass or delete any functionality or technical
limitations of the Software that (or that are designed to) prevent or inhibit the unauthorized use or copying of the Software;
(h) access or use the Software for purposes of competitive analysis, including for the development, provision or use of a
competing software, service or product; or (i) take any action that would cause the Software or any proprietary portion
thereof to become part of the public domain.
4.6
User Restrictions. Customer’s rights under the License to use the Software may only be exercised by Designated
Users. Customer will ensure that Designated Users will be limited to individuals (a) having received appropriate training and
instruction and obtained a relevant certificate of competence, as applicable, and (b) agreeing to be and who are bound by
the terms and conditions of this License.
4.7
Copy Restrictions. Customer may not copy or otherwise reproduce the Software, in whole or in part, except that
Customer may make a reasonable number of copies, in paper or electronic form, of any Documentation for the Software
solely for use for Customer’s internal training, back-up and archival purposes. Customer will reproduce in any such copy all
proprietary and restrictive notices set forth in such Documentation.
4.8
Effect of Unauthorized Use. Customer will not engage in, and will not permit or assist any third party to engage in
any of the uses or activities prohibited (or any uses or activities inconsistent with the limitations described) in this Article 4
(collectively, “Unauthorized Uses”). Any such Unauthorized Use outside of the scope of the applicable license grants or
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otherwise not in accordance with these Software Terms, constitutes or results in infringement of Miltenyi’s intellectual
property rights as well as a breach of this Agreement. Customer will notify Miltenyi promptly of any such Unauthorized Uses.
4.9
Derivative Work. In addition to any other rights or remedies which Miltenyi may have in the event of a violation of
this Article 4 by Customer, to the extent that Customer creates derivative software or other derivative works (e.g. a method
of manufacturing derived from the Software) (each, a “Derivative Work”) by a method described in this Article 4 or by using
any underlying ideas or algorithms, structure, or architecture of the Software, this License expressly prevents Customer from
using, distributing or licensing such Derivative Work.
4.10 Compliance. Customer will certify in writing, upon reasonable request by Miltenyi, that all use of the Software is in
compliance with the terms of this License.
5
OWNERSHIP AND RIGHTS. THE SOFTWARE IS LICENSED TO YOU, NOT SOLD. The Software is a proprietary product
of Miltenyi and its licensors and is protected by applicable intellectual property laws. Miltenyi and its licensors shall have and
retain sole and exclusive right, title, and interest in the Software (including the Documentation and any other related
materials) and all modifications, enhancements and Derivative Works thereof (including ownership of any and all Intellectual
Property Rights pertaining thereto), subject only to the limited rights and privileges expressly granted to Customer under
this License. The license granted to Customer hereunder does not constitute, and nothing herein may be construed to
constitute a transfer or sale of any ownership rights of any description in the Software, the Documentation, or any and all
other related materials.
6
FEEDBACK. To the extent Customer submits feedback, bug fixes or error corrections, proposed enhancements or
proposed uses including information or data related thereto, regarding the Software (“Feedback”), Customer hereby grants
Miltenyi a non-exclusive, assignable, worldwide, royalty-free and fully paid-up copyright and trade secret license, with the
right to sublicense, to reproduce, adapt, translate, modify, and prepare derivative works of, publicly display, publicly perform,
make available and distribute Feedback, including derivative works of such Feedback. For the sake of clarity, except as set
forth in a Governing Agreement related to an evaluation license pursuant to Article 12, Customer shall have no obligation
to provide Feedback to Miltenyi.
7

MAINTENANCE AND SUPPORT OF SOFTWARE.

7.1
Maintenance and Support. MILTENYI IS NOT OBLIGATED TO PROVIDE ANY MAINTENANCE, SUPPORT OR OTHER
SERVICES FOR THE SOFTWARE. Technical support, user training, maintenance services, corrections, patches, service packs,
updates or upgrades to, or new versions of, the Software (collectively, “Maintenance and Support”) are not provided as part
of this License. Maintenance and Support services provided by Miltenyi are provided pursuant to the terms and conditions
of a separate Maintenance and Support Agreement executed between the Parties relating to the Licensed Device on which
the Software is used, at the service level for which Customer has paid the applicable fees, and in accordance with Miltenyi’s
standard maintenance, support and obsolescence policies, which are subject to change. Absent any Maintenance and
Support Agreement between the Parties, Miltenyi has no obligation under this License to provide Maintenance and Support
to Customer, and Miltenyi cannot be held liable to Customer for the failure to render such Maintenance and Support.
7.2
Effect of Upgrades. Notwithstanding the foregoing, Miltenyi may from time to time in its sole discretion provide
Customer with written notice offering to install corrections, patches, service packs, updates or upgrades to, or new versions
of, the Software previously licensed to Customer (“Upgrades”). Such Upgrades (or portions thereof) may be subject to terms
(e.g., terms accompanying such Upgrades or made available in connection with installing, downloading, accessing, using or
copying such Upgrades) that are in addition to or different from the terms set forth in this License. By installing, downloading,
accessing, using or copying such Upgrades, Customer agrees to be bound by any additional license terms that accompany
such Upgrades, if any. If Customer does not agree to the additional license terms that accompany such Upgrades, Customer
should not use such Upgrades.
7.3
Safety Upgrades. Miltenyi may from time to time offer Upgrades in order to resolve any known safety-related issues
of the Software (“Safety Upgrades”). If, following Miltenyi’s written notice of a Safety Upgrade, Customer unreasonably
refuses or delays to perform a Safety Upgrade so offered by Miltenyi, Miltenyi reserves the right to suspend or terminate the
License with immediate effect.
8

CONFIDENTIALITY.

8.1
Acknowledgement. Customer hereby acknowledges and agrees that the Software and Documentation constitute and
contain valuable proprietary products and trade secrets of Miltenyi and/or its suppliers, embodying substantial creative
efforts and confidential information, ideas, and expressions.
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8.2
Maintenance of Confidential Information. Accordingly, Customer agrees to treat (and take precautions to ensure that
its employees treat) the Software and Documentation as confidential in accordance herewith, and to protect the
confidentiality thereof in the same manner it protects the confidentiality of similar information and data of its own (at all
times exercising at least a reasonable degree of care in the protection of confidential information); provided, however, that
Customer shall have no such obligation of confidentiality with respect to information that Customer can establish by
competent written proof to: (a) have been known publicly; (b) have been known generally in the industry before disclosure
by Miltenyi to the Customer; (c) have become known publicly, without fault on the part of the Customer, subsequent to
disclosure by Miltenyi; (d) have been known otherwise by the Customer before disclosure by Miltenyi; (e) have been received
by the Customer without any obligation of confidentiality from a source (other than Miltenyi) lawfully having possession of
such information; or (f) are developed by Customer, its owners, principals, employees, agents, successors, officers, attorneys,
affiliates, licensors, and Customer’s assigns.
9

LIMITED WARRANTY.

9.1
Miltenyi provides a limited warranty that the Software, when delivered to Customer, and continuing for a period of
the longer of (a) sixty (60) days thereafter (or such longer period required by Customer’s local law) or (b) the warranty period
(if any) expressly set forth as applicable specifically to software in the warranty card accompanying the Miltenyi product of
which the Software is a part (if any) (“Warranty Period”) substantially conforms to Miltenyi’s then-current published
Documentation for the Software, if any; provided, however, that with respect to Customized Software, Miltenyi's sole warranty
shall be that, during the Warranty Period, the Software will operate and perform substantially in accordance with the
specifications set forth in the applicable Description of Services, subject to the terms of the CAP Agreement.
9.2
Miltenyi will use commercially reasonable efforts to, in Miltenyi’s sole discretion, either correct any such
nonconformity in the Software or replace any Software that fails to comply with the limited warranties set forth above,
provided that Customer gives Miltenyi written notice of such noncompliance within the Warranty Period. The foregoing
warranty does not apply if the Software or any equipment upon which the Software is authorized to be used (a) has been
customized, modified, or altered by anyone other than Miltenyi or its authorized representative, (b) has not been installed,
operated, repaired, or maintained in accordance with instructions supplied by Miltenyi, (c) has been subjected to abnormal
physical or electrical stress, abnormal environmental conditions, misuse, negligence, or accident; or (d) has been licensed for
beta, evaluation, testing or demonstration purposes or otherwise on an express "AS IS" basis only.
9.3
EXCEPT FOR THE LIMITED WARRANTIES PROVIDED ABOVE, ALL SOFTWARE IS PROVIDED "AS IS" AND “WITHOUT
WARRANTY” OF ANY KIND. MILTENYI HEREBY EXPRESSLY EXCLUDES AND DISCLAIMS ALL EXPRESS OR IMPLIED
CONDITIONS, REPRESENTATIONS, AND WARRANTIES INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTY OR
CONDITION OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, SATISFACTORY
QUALITY, NON-INTERFERENCE, OR ARISING FROM A COURSE OF DEALING, LAW, USAGE, OR TRADE PRACTICE, IN EACH
CASE TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW. Except as otherwise expressly stated in this License,
Miltenyi does not warrant that the Software will operate uninterrupted, be error free, conform to any reliability or
performance standards, will meet Customer's needs or requirements or that Miltenyi will correct all defects. Customer is
responsible for the selection of the Software to achieve its intended results, Customer's use of Software, and the results
obtained by Customer with the Software. TO THE EXTENT AN IMPLIED WARRANTY CANNOT BE EXCLUDED, SUCH
WARRANTY IS LIMITED IN DURATION TO THE APPLICABLE WARRANTY PERIOD. IN JURISDICTIONS THAT DO NOT ALLOW
LIMITATIONS ON HOW LONG A WARRANTY LASTS, THE ABOVE LIMITATION MAY NOT APPLY. THIS WARRANTY GIVES
CUSTOMER SPECIFIC LEGAL RIGHTS, AND CUSTOMER MAY ALSO HAVE OTHER RIGHTS WHICH VARY FROM JURISDICTION
TO JURISDICTION. This disclaimer and exclusion shall apply even if the express warranty set forth above fails of its essential
purpose.
10

LIMITATION OF LIABILITY.

10.1 Customer acknowledges and agrees that Miltenyi has set its prices and is providing this License in reliance upon the
disclaimers of warranty and the limitations of liability set forth herein, that the same reflect an allocation of risk between the
Parties (including the risk that a contract remedy may fail of its essential purpose and cause consequential loss), and that the
same form an essential basis of the bargain between the Parties.
10.2 Limitation of Liability. NOTWITHSTANDING ANYTHING TO THE CONTRARY SET FORTH IN THIS LICENSE, THE TOTAL
LIABILITY OF MILTENYI, ITS AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, SUPPLIERS AND LICENSORS
COLLECTIVELY, TO CUSTOMER FOR ANY AND ALL CLAIMS RELATING TO, ARISING OUT OF OR IN CONNECTION WITH THIS
LICENSE AND/OR THE SOFTWARE, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE), BREACH OF WARRANTY OR
OTHERWISE, SHALL NOT EXCEED THE TOTAL AMOUNT PAID BY THE CUSTOMER FOR THIS LICENSE AND/OR THE USE OF
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THE SOFTWARE THAT GAVE RISE TO THE CLAIM OR, IF THE SOFTWARE IS PART OF ANOTHER PRODUCT, THE PRICE PAID
FOR SUCH OTHER PRODUCT. THIS LIMITATION OF LIABILITY FOR SOFTWARE IS CUMULATIVE AND NOT PER INCIDENT (I.E.
THE EXISTENCE OF TWO OR MORE CLAIMS WILL NOT ENLARGE THIS LIMIT). If you acquired the Software in Europe, Asia,
Oceania, or the Asia-Pacific region, in addition the following shall apply: NOTHING HEREIN SHALL LIMIT (I) THE
LIABILITY OF MILTENYI, ITS AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, SUPPLIERS AND LICENSORS TO
CUSTOMER FOR PERSONAL INJURY OR DEATH CAUSED BY THEIR NEGLIGENCE, (II) MILTENYI'S LIABILITY FOR FRAUDULENT
MISREPRESENTATION, OR (III) ANY LIABILITY OF MILTENYI WHICH CANNOT BE EXCLUDED UNDER APPLICABLE LAW.
10.3 Waiver of Consequential Damages and Other Losses. IN NO EVENT WILL MILTENYI, ITS AFFILIATES, OFFICERS,
DIRECTORS, EMPLOYEES, AGENTS, SUPPLIERS AND LICENSORS, BE LIABLE FOR ANY LOST REVENUE, LOST PROFIT, OR LOST
OR DAMAGED DATA, BUSINESS INTERRUPTION, LOSS OF CAPITAL, OR FOR SPECIAL, INDIRECT, CONSEQUENTIAL,
INCIDENTAL, OR PUNITIVE DAMAGES, HOWSOEVER ARISING, INCLUDING, WITHOUT LIMITATION, IN CONTRACT, TORT
(INCLUDING NEGLIGENCE) OR WHETHER ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE, EVEN IF
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. If you acquired the Software in Europe, the Middle East, Asia, or
Oceania, in addition the following shall apply: THE FOREGOING EXCLUSION SHALL NOT APPLY TO ANY LIABILITY ARISING
OUT OF OR IN CONNECTION WITH: (I) DEATH OR PERSONAL INJURY, (II) FRAUDULENT MISREPRESENTATION, OR (III) ANY
OTHER STATUTORY RIGHTS THAT CANNOT BE LIMITED OR EXCLUDED UNDER APPLICABLE LAW.
10.4 SOME STATES, COUNTRIES OR JURISDICTIONS LIMIT THE SCOPE OF OR PRECLUDE LIMITATIONS OR EXCLUSION OF
REMEDIES OR DAMAGES, OR OF LIABILITY, SUCH AS LIABILITY FOR GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, AS OR
TO THE EXTENT SET FORTH ABOVE, OR DO NOT ALLOW IMPLIED WARRANTIES TO BE EXCLUDED. IN SUCH STATES,
COUNTRIES OR JURISDICTIONS, THE LIMITATION OR EXCLUSION OF WARRANTIES, REMEDIES, DAMAGES OR LIABILITY SET
FORTH ABOVE MAY NOT APPLY TO YOU. HOWEVER, ALTHOUGH THEY SHALL NOT APPLY TO THE EXTENT PROHIBITED BY
LAW, THEY SHALL APPLY TO THE FULLEST EXTENT PERMITTED BY LAW. YOU MAY ALSO HAVE OTHER RIGHTS THAT VARY
BY STATE, COUNTRY OR OTHER JURISDICTION.
10.5 INDEMNIFICATION. Customer agrees to defend, indemnify, and hold harmless Miltenyi and its owners, principals,
employees, agents, successors, officers, directors, attorneys, affiliates, licensors, Customers, and assigns, from and against
any suits, losses, claims, demands, liabilities, costs and expenses (including arbitration and/or court costs, and attorney and
accounting fees) that Miltenyi may sustain or incur as a result of any claim against Miltenyi, including any claim based upon
negligence, breach of warranty, tort (including strict liability), contract, or any other theory of law brought by any third parties
or by Customer’s officers, agents, employees, successors, assigns, or its customers, arising out of, directly or indirectly, the
use of the Software by the Customer, or by reason of Customer’s failure to abide by the Software Terms hereof or to perform
its obligations contained.
TRANSFERABILITY. THE SOFTWARE IS LICENSED ONLY TO THE OWNER OR LEASEHOLDER OF THE MILTENYI DEVICE
ON WHICH IT WAS ORIGINALLY INSTALLED. Customer may only transfer or assign the rights and obligations hereunder
together with the Software and/or the Licensed Device in its entirety, without retaining any rights arising after the date of
such transfer or assignment, or retaining any installed or uninstalled copy of the Licensed Software. Customer’s rights and
license under a Customized Software may not be transferred or assigned except for a transfer of the License in its entirety in
connection with the sale or transfer of the Licensed Device to (1) a successor in interest of Customer’s entire business, or (2)
any other party that is reasonably acceptable to Miltenyi and that assumes the obligations of this License, in each case
subject to payment of an administrative fee intended to cover attendant costs, if any. Any attempt by you to rent, lease,
sublicense, assign or transfer any of the rights, duties or obligations hereunder in any other way is forbidden and shall be
null and void.
11

TRIAL LICENSE. If Customer obtained the Software for evaluation purposes, subject to the terms of this License,
Miltenyi grants Customer a nonexclusive license to install and use the Software for purposes of testing and evaluation. The
term of the evaluation license (“Trial Period”) shall continue for the period set forth in an applicable Governing Agreement
executed between Miltenyi and Customer governing Customer’s evaluation use of the Software, if any, or unless otherwise
terminated as provided herein or extended by Miltenyi in its sole discretion. Miltenyi may, at its option at any time, in addition
to other available remedies, with or without cause, terminate this license. Upon termination or expiration of the evaluation
license Customer is required to cease using the Software and to return or destroy, as requested by Miltenyi, all copies of the
Software in its possession and all other materials pertaining to the Software, including all copies thereof, except that
Customer shall not be required to delete any copies contained in routine backups that are not generally accessible. You
agree to certify your compliance with such requirement upon Miltenyi's request. Software provided under an evaluation
license is provided strictly “AS IS” with NO WARRANTY. MILTENYI MAKES AND CUSTOMER RECEIVES NO WARRANTIES,
EXPRESS, IMPLIED, OR STATUTORY. MILTENYI SPECIFICALLY DISCLAIMS ANY WARRANTY OF MERCHANTABILITY OR

12

www.miltenyibiotec.com

MILTENYI BIOTEC SOFTWARE LICENSE TERMS
Page 8 of 9

FITNESS FOR A PARTICULAR PURPOSE. IN NO EVENT SHALL MILTENYI BE LIABLE TO CUSTOMER FOR ANY DAMAGES
WHATSOEVER UNDER THE EVALUATION LICENSE, INCLUDING BUT NOT LIMITED TO DIRECT, CONSEQUENTIAL, INDIRECT,
SPECIAL, OR INCIDENTAL DAMAGES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
EXPORT COMPLIANCE. The Software and Documentation may be subject to export control laws and their associated
rules and regulations in any country. Customer agrees to comply with all applicable export control laws, regulations and
rules and agrees not to, directly or indirectly, export, re-export or release the Software and Documentation to, or make the
Software and Documentation accessible from, any jurisdiction or country to which export, re-export or release is prohibited
by law, rule or regulation. Customer will complete all required undertakings (including obtaining any necessary export license
or other governmental approval), prior to exporting, re-exporting, releasing or otherwise making the Software and
Documentation available outside the country where the Software was first installed.

13

14
U.S. GOVERNMENT RIGHTS. The Software is a "commercial item" developed exclusively at private expense, consisting
of "commercial computer software" and "commercial computer software documentation" as such terms are defined or used
in the applicable U.S. acquisition regulations. The Software is licensed hereunder (a) only as a commercial item and (b) with
only those rights as are granted to all other Customers pursuant to the terms and conditions of this License. Customer shall
not use, duplicate, or disclose the Software in any way not specifically permitted by this License. Nothing in this License
requires Miltenyi to produce or furnish technical data for or to Customer.
15

TERM AND TERMINATION

15.1 This License shall enter into force and effect on the date (the “Effective Date”) which is the earlier to occur of (a) the
date set forth in an applicable Governing Agreement executed between Miltenyi and Customer governing Customer’s use
of the Software, if any, or (b) the date the Software is delivered to Customer. Thereafter, this License will remain effective
until terminated by either Miltenyi or Customer as set out herein.
15.2 Customer may terminate this License with immediate effect at any time by discontinuing use of the Software and by
removing it from all equipment. Without prejudice to any other rights, Miltenyi may, in its sole discretion, temporarily or
permanently, limit, suspend or terminate the rights granted to Customer under the License if Miltenyi suspects that Customer
is not complying with these Software Terms, including, without limitation, if Customer uses, copies, reverse-engineers, or
modifies the Software or transfers possession of any copy, adaptation, transcription, or derivative work thereof, in whole or
in part, to any other party, or uses the Software for any use other than as permitted herein, or otherwise acts in any way in
material contravention of the restrictions in this License without the express prior written authorization of Miltenyi. In
addition, Miltenyi may also terminate the License for safety reasons or if either Miltenyi or Customer becomes or in Miltenyi’s
reasonable opinion is likely to become the subject of any claim or action for actual or alleged infringement of any intellectual
or industrial property right, including without limitation, trademarks, service marks, patents, copyrights, misappropriation of
trade secrets or any similar property rights, based upon the Software or Customer’s use thereof.
15.3 Upon termination of the License for any reason: (a) all rights granted to Customer under the License shall terminate
with immediate effect, and (b) Customer will immediately cease any and all use of the Software. In no event will Miltenyi be
liable for any cost, expense or damages whatsoever resulting from the limitation, modification or termination of this License,
including any liability for damages for anticipated or missing profits that could otherwise have arisen through Customer’s
use of the Software.
15.4 Notwithstanding anything to the contrary in this License, provisions which by their nature and intent should survive
expiration or termination, including, but not limited to, provisions related to confidentiality, damages, Software license
restrictions, indemnity, and liability limitations, will survive expiration or termination of the License.
16

GOVERNING LAW AND JURISDICTION.

16.1 Except as otherwise provided in a Governing Agreement between the Parties, Your relationship is with (and this
License is entered into and all offerings under this License shall be performed and delivered to You by or on behalf of)
Miltenyi Biotec B.V. & Co. KG, Germany, This License and any claims or disputes arising out of or relating to this License,
including in relation to these Software Terms, shall in all respects will be governed by, and construed in accordance with, the
laws of Germany as applied to agreements entered into and to be performed entirely in Germany, including all matters of
construction, validity and performance, in each case without reference to any conflict of laws rules that might lead to the
application of the laws of any other jurisdiction. Unless expressly waived by Miltenyi in writing for the particular instance or
contrary to mandatory law, and except as provided in Article 17 below, the sole and exclusive jurisdiction and venue for any
disputes or actions related to the subject matter hereof shall be the courts of competent jurisdiction located in Cologne,
Germany. Both Parties irrevocably submit to the exclusive jurisdiction of such courts and agree that process may be served
www.miltenyibiotec.com
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in the manner provided herein for giving of notices or as otherwise allowed by German law. The Parties agree that the UN
Convention on Contracts for the International Sale of Goods shall neither apply to this License or these Terms nor to any
claim or dispute related thereto.
16.2 Nothing in the foregoing will prevent Miltenyi from bringing an action for infringement of Intellectual Property Rights
in any country where such infringement is alleged to occur.
16.3 Any judgment or award rendered by such courts may be entered and enforced by any court having jurisdiction over
the Party against which a judgment or award is entered or its assets. Customer hereby irrevocably waives any objections to
the jurisdiction of such courts based on any ground, including without limitation improper venue or forum non conveniens.
16.4 You may have additional rights under mandatory local law, as applicable. We do not seek to limit those rights where
it is prohibited by law.
16.5

The English version of these Terms will be the version used when interpreting or construing these Terms.

17
INJUNCTIVE RELIEF. Customer agrees that any unauthorized use or disclosure of the Software or other breach of this
License adversely affecting Miltenyi’s proprietary rights in the Software may cause irreparable injury to Miltenyi for which
monetary damages would not be an adequate remedy and Miltenyi shall be entitled to seek equitable relief in any court of
competent jurisdiction in addition to any remedies it may have hereunder or at law.
MISCELLANEOUS. The Software Terms and any other terms referenced in this License (such as the terms of a
Governing Agreement) constitute the entire agreement between the Parties (and merge and supersede any prior or
contemporaneous agreements, discussions, communications, agreements, warranties, representations, advertising or
understandings) with respect to the subject matter hereof, except that particular Software may be subject to additional or
different terms associated with such Software. Customer acknowledges and agrees that Miltenyi may add to or change the
Software Terms from time to time; provided, however, that no terms, conditions, understandings or agreements purporting
to modify, amend or vary the Software Terms shall be binding, except pursuant to a revision made and posted to the Website
or otherwise in writing by Miltenyi. Terms stipulated by Customer in any communication by Customer which purport to vary
this License or such other terms will be void and of no effect unless agreed in a writing signed by an authorized representative
of Miltenyi. Any other modifications to this License will also be invalid unless agreed to in writing signed by an authorized
representative of Miltenyi. These Software Terms shall inure to the benefit of Miltenyi and its affiliates, successors, and
assigns. Any delay or failure by Miltenyi to enforce at any time any of the provisions hereof shall in no way constitute or be
deemed or construed to be a waiver of such provisions or to affect the validity of the Software Terms, or any part hereof. If
any provision of the Software Terms is found to be unenforceable, the remainder shall be enforced as fully as possible and
the unenforceable provision shall be deemed modified to the extent required to permit its enforcement in a manner most
closely representing the intention of the Parties. Miltenyi may assign its rights and duties under the Software Terms to any
party at any time without notice. Customer may not assign its rights and duties under the Software Terms to any party at
any time, except as expressly set forth in Article 11 hereof. The headings contained herein or in any terms referenced herein
are for convenience only and shall have no legal or interpretive effect.
18
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CONTACT. If You have any comments or questions relating to the Software or this License, please contact us at the

address below:
For Customers and Users in Europe and elsewhere outside of the United States and Canada:
Miltenyi Biotec B.V. & Co. KG, Friedrich-Ebert-Str. 68, 51467 Bergisch Gladbach, Germany, macs@miltenyibiotec.de
For Customers and Users in the United States and Canada:
Miltenyi Biotec Inc., 6125 Cornerstone Ct East, San Diego, CA 92121, USA, macs@miltenyibiotec.com
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